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v.Burnap Wight.

vitiate thedoes notof other injuries,on accountdamages
business, andcredit,hisThe respectingallegationsdeclaration.

asbe Excludinglike, surplusage.rejectedproperlythe may
a causeit still showsdeclaration, goodthefromentirelythem
or the courtmotion;out onbe strickenmayof action. They

on the trial.underto be themevidenceallow givennot anywill
madearesettled, that unnecessary allegationswhereis wellIt
cause,to theand irrelevantaredeclaration, which foreignin a

beneed not proved;andasbe surplusage,will rejectedthey
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for fur-be remandedreversed,be and the causemustjudgment

ther proceedings.
reversed.Judgment

Wight.Burnap Jamesv. M.Francis

DISMISS WRIT OR ERROR.TOMOTION

a motion to dis-interposed byof limitations'cannot bethe statuteofA defence
by plea.on; must be relieditmiss

years, the failure to have the pro-sued out within-fivewrit of error isaWhere
of five does not the caseyears, bringtheexpirationbefore theservedcess

of the statute.operationwithin the

entered a motion to dismiss the writin errordefendantTub
reason, that the writ was not issued until afterfor theerrorof

of the in the circuitrenditionfrom the judgmentfive years
issued and delivered to theof error wasno writcourt. That

;before the of five thatservicefor expiration yearsofficerproper
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Frink et al. v. Darst.

Burnap,■Francis in contra.person,

Treat, C. J. recovered aWight judgment against Burnap
the ofon 3d November, 1847. asued out writ of errorBurnap
theon 23d of 1852, waswhich not delivered to theSeptember,

of the recordkeeper June,until the 2d of 1853. A scirefacias,
theissued at samé time, the ofwas not into hands theput

sheriff till the of1st 1853. A motion madeJune, now tois
dismiss the writ of error, because the statute of limitations

aas bar to itsoperates prosecution.
The motion must be refused on 1.two A defencegrounds.

of the statute of belimitations cannot a motioninterposed by
to dismiss. It must be onrelied so that theplea, plaintiffby

that casethe is the inmay within thereply statute.exceptions
2. The record shows that no such defence can avail the defend-

The writant. of error was sued out within five from theyears
of therendition The of writ was thejudgment. theissuing

commencement of the thesuit in this court. The bar of stat-
ute was not then The have thefailure tocomplete. process

before theserved of did notthe five theexpiration years, bring
within thecase the served beforeoperation of statute. It was

return therefore,the There forday. is, no thatpretence saying
the caused the to issue without intention ofplaintiff writ any

it.prosecuting
The motion is denied. denied.Motion

al., Error,Frink Plaintiffs inJohn et v. Darst,Jacob De-
infendant Error.

PEORIA;ERROR TO

sells, conveys title,A.A deed which and to B. all thegrants, right, and interest'
lands, has,in and unto certain which the vendor to tohave and hold to.described

him, forever;and with allassigns,his heirs the andprivileges appurtenances
will a bythereunto not vest title thebelonging; subsequently acquired re-

releasee,leasor in the if the had no interest in the land at theformer time the
deed was executed.

title;in absolute” means a and theperfectAn estate seventh“fee-simple sec-
“Statutes,Revisedchapter twenty-four Conveyances,”tion of of the entitled

has titles of this character.only toapplication
Gilman, 144,Ballance,Frisbycase of v. 2 overruled.The

was an of FrinkThis action & Walkerejectment brought by
ofDarst to recover certain land. Plea, notpossessionagainst
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